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DECISION UPON THE SAFETY APPLIANCE 
ACT AS FORESHADOWING DECISION 
UPON THE EMPLOYER’S LIABILITY 
STATUTE. 





As will be seen in another column, one 
of our correspontients considers that the 
Federal Supreme Court has practically 
foreclosed argument along the line taken 
by us in 69 Cent. L. J. 235, and attempted 
to be emphasized in 69 Cent. L. J. 259 and 
277. 

‘We will concede readily, that Johnson v. 
Southern Pacific Co., 196 U. S. 1, and also 
the decision of the Eighth Circuit Court of 
Appeals, in the same case, which was by 
the Supreme Court reversed, are fair cases, 
in a brief, against our contention. §S. C., 
117 Fed. 462. But they are not conclusive 
caSes as we view the matter. They serve, 
indeed, to assist in pointing out clearly the 
contention, that the nature of federal legis- 
lation, regarding interstate commerce, pre- 
vents its being the source of a substantive 
right, has not been foreclosed by any ex- 
press ruling in the Federal Supreme Court. 

Let us examine the opinions of the Court 
of Appeals and of the Supreme Court. 
Both courts regarded the plaintiff, John- 
son, as “a party aggrieved” and both courts 
agreed, that the rule of strict construction 
applied, the Supreme Court, however, say- 
ing, arguendo that the design rather to give 
relief than inflict punishment abated some- 
what from the principle of absolute strict- 
ness of construction applied to statutes 
purely penal. It is evident, however, that 


this remedial idea did not greatly control ] 


the court, as it appeared to think the Court 
of Appeals pared the words of the statute 
too narrowly even were it to bé looked at 
as being strictly penal. 

Both courts also accept “the dogma as 
to the strict construction of statutes, in 
derogation of the common law.” (196 U. S. 
l. c. 16). And it sounds strange to hear a 
court speaking of the legislation of a juris- 
diction being in derogation of a species of 





law, which law in no way ever affected or 
could affect it. 

As we read the opinions in the Joint 
Traffic and Pipe Line cases the common 
law was considered in no way whatever 
than as furnishing a guide to the interpre- 
tation of language. 166 U. S. 290; 175 U. 
S. 211. In state decision this dogma is 
applied as a rule to ascertain whether, or to 
what extent, the common law has been dis- 
placed by statutory enactment. A court 
of France, if called on to construe a French 
statute importing common law terms from 
England, might look to English decisions 
for their definition, but it would not refer 
to any dogma of strict construction because 
of their employment. France is no more 
foreign to the common law of England, 
however, as a rule of decision, than, as we 
understand the matter, is the government 
of the United States, and this was so de- 
cided in one of the Wheatons a very great 
while ago, and we do not think it has ever 
been disputed since that time. Respectfully, 
therefore, we criticise such allusion as be- 
ing looseness in judicial expression, 

But the Chief Justice, in the opinion, 
rather seems to plant himself upon the rea- 
son, which insures fair, instead of strict, 
construction for “statutes to prevent fraud 
upon the revenue and for collection of cus- 
toms,” and he cites as to this, Taylor v. 
U. S., 3 How. 197; U. S. v. Stowell, 133 
U. S. 1, 12; Farmers’ Bank v. Dearing, 91 
U. S. 29, 35; Gray v. Bennett, 3 Met. 
(Mass.) 522. 

Taking the first case cited, and we do not 
find in it anything about the law being re- 
medial, but merely a distinction in the rule 
of construction of different penal laws. 
Thus it was said: “It must not be under- 
stood that every law which imposes a pen- 
alty is therefore, legally speaking, a penal 
law ; that is, a law which is to'be construed 
with strictness in favor of the defendant. 
Laws enacted for the prevention of fraud, 
for the suppression of a public wrong, or 
to effect a public good, are not in the strict 
sense penal acts, although they may inflict 
a penalty for violating them. It is in this 
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light I view the revenue laws, and I would 
construe them so as most effectually to ac- 
complish the intention of the legislature in 
passing them.” It does not concern us 
here to consider how wide-embracing is 
this statement, but all the chief justice 
meant to say was, that the principle, ap- 
plied to the revenue laws, was applicable 
to a statute regulating interstate commerce. 
In the Stowell case it was said: “By the 
now-settled doctrine of this court statutes 
to prevent frauds upon the revenue are 
considered as enacted for the public good, 
and to suppress a public wrong, and there- 
fore * * * not to be construed, like 
penal laws generally, strictly in favor of 
the defendant.” ‘To this are cited cases in 
support of “the now settled doctrine.” 

But neither in the opinion of the su- 
preme court, nor in that of the Eighth Cir- 
cuit Court of Appeals, is there the slightest 
allusion to the question we have advanced in 
the editorials we have referred to; viz.: 
Can legislation, purely regulatory, give to 
another a substantive right, as an “ag- 
grieved party,” or is his recovery a mere 
penalty? It may be the latter, we con- 
ceive, whether the law which gives it, re- 
quires strict construction or not. That 
has nothing to do with this question. 

The Supreme Court held in a revenue 
case, where strict construction would not 
be enforced, that the rule of evidence (not 
rule.of construction) applicable in criminal 
trials, would not govern, because the gov- 
ment was wronged in its property rights, 
otherwise the statute would have been en- 
forced, though not construed, as a statute 
strictly penal. The remedial idea in this 
case rested on the wrong done to the gov- 
ernment in its,property rights. Stockwell 
v. Y S., 13 Wall. 531. 

But as the question we are considering 
could have been raised in the Johnson case, 
and was not, it may be asked, whether 
or not an affirmative answer is necessarily 
involved, because a contrary result would 
make the petition even fail to show juris- 
diction? But we hardly believe the Su- 
preme Court would fail to pass on the mer- 





its of such a question, as if it were res 
integra, because it had inadvertently taken 
jurisdiction where no objection was raised, 
if the objection would even go to that ex- 
tent. Certainly, as we think; the jurisdiction 
would exist, either as to the Safety Appli- 
ance, or Employer’s Liability act in a fed- 
eral court, whatever might be thought as to 
a state court, because.of the regulatory 
statute being purely penal. 

One other reason to be urged as 
to the Johnson case not being absolutely 
controlling, is that the employee himself 
was suing. He might be a “party ag-~- 
grieved,” when am action arising out of 
his death might not be brought by another 
party. A state statute may create a right 
and a party aggrieved where it is invaded. 
But can a federal regulation do this, as 
we asked before? 

This thought of regulation by the feder- 
al government, in assuming to extend» its 
scope or vision to all rightful subjects of 
legislation connected with, or related to, 
the thing it is empowered to regulate, has 
seemed to us a distinct step toward the 
overriding of the autonomy of states. If 
any such extension is valid, the law of con- 
gress is, of course, the supreme law of the 
land, and the state is ousted, to a degree, 
in that intimate relation which has ex- 
isted between it and its residents, whether 
they be those of flesh and blood, or of leg- 
islative creation. . 

This kind of legislation goes far beyond 
withdrawing from state supervision and 
control, by reason of congress acting di- 
rectly upon the subject, the material agen- 
cies of interstate commerce, so as to keep 
its flow uninterrupted. If congress can, 
because an employee is employed by an in- 
terstate carrier, raise wpon his contract of 
employment a right in favor of himself 
and of another, where is the limit in fed- 
eral regulation to be found? Would it 
not be competent, also, to enact what shall 
constitute a valid bill of lading in inter- 
state commerce? What shall be necessary 
to make a delivery to such a carrier? What 
its responsibility as warehouseman? 
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When this field of contract is entered, by 
the route of regulation, who may say what, 
is too remote for its confines? Eventually, 
we may discover that such a word as regu- 
lation, intended to express a limitation up- 
on power, has become destructive of state 
jurisdiction, and has relegated its courts 
to the complete dominance of federal de- 
cision. Many, not merely gloomy pessi- 
mists, feel this is the tendency of things, 
unless legislators, accredited by states, pro- 
tect their courts. 








NOTES OF IMPORTANT DECISIONS. 





BILLS AND NOTES — FRAUDULENT 
HOLDER PASSING: TITLE TO BONA FIDE 
PURCHASER.—There exists a difference be- 
tween an innocent purchaser for value of stolen 
property, where it is a negotiable instrument 
or other personal property. 

That decision is well expressed in an opin- 
ion by the Supreme Court of Errors of Con- 
necticut, as follows: “The position of the hold- 
er of negotiable paper is of an exceptional 
character. He may acquire a title through a 
thief, and yet maintain it against the original 
owner.” Parsons v. Utica Cement Co., 73 Atl. 
785. 

But then again there appears a difference as 
to this source of acquisition, and where there 
appears to be a defense between the original 
parties. In the Parsons case it was further 
said: “But his (the holder’s) possession is not 
enough to support a recovery, after it once ap- 
pears that he must trace his title through 
fraudulent practices and unclean hands. Tot- 
ten v. Bucy, 57 Ind. 452. This is equally true 
whether the fraudulent practices were connect- 
ed with the original inception of the paper, or 
as in the present instance, occurred subse- 
quently, to the prejudice of an intermediate 
holder. Fulton Bank v. Phoenix Bank, 1 Hall 
(N. Y.), 562; 2 Parsons Notes and Bills, 283; 
4 Am. & Eng. Encycl. of Law, 322. The case of 
Kinney v. Kruse, 28 Wis. 183, asserts the con- 
trary, but is opposed. to the strong current of 
authority.” A late Oklahoma case, Johnson v. 
Acme Harvesting Mach. Co., 103 Pac. 638, illus- 
trates how, when a negotiable instrument once 
gets beyond the point where defenses may be 
set up as between original parties, it may 
continue, upon transfers as well after maturity 
as before, to be unaffected by collateral mat- 
ters. Thus in the Johnson case the statement 
from a North Cdrolina case (Neal v. Lea, 64 
N. C. 678), as follows, was offered: In North 


* 





Carolina in an action on a note made by the 
defendant to one W., and by him indorsed for 
value when overdue to the plaintiff, it was held 
that the defendant could not set up, by way of 
counter claim, an indebtedness of the assignor 
to such defendant, unless such counterclaim 
had attached itself to the note in the hands 
of the assignor previous to the assignment.” 
See Waterman on Set-off and Counterclaim, 
Sec. 602. We think also the authorities show 
without any exception that if the paper passes 
out of the hands of original payee before ma- 
turity, and from his indorsee after maturity, no 
equities between intermediate holder and 
maker can be shown, Thus the distinction to 
which we allude is merely one on the question 
of the competency of evidence—the bona fide 
purchaser in any case having the right to re- 
cover, but if his title comes through unclean 
hands, this being shown, the burden is cast 
upon him to show his bona fides—while if an 
equity or set-off is claimed, the evidence to 
show same is not admissible. 

This distinction between illegality or crimi- 
nality and an ordinary defense is further illus- 
trated in an Iowa ruling, where it was said: 
“Tf the note was given for an illegal considera- 
tion, as charged, then the burden shifted upon 
the plaintiff to prove that he was the holder in 
due course.” And this irvolved something 
more than the mere presumption arising from 
an indorsement regular in form. To this is 
cited sections of Negotiable Instruments Act 
and much Iowa decision. 








FEDERAL EMPLOYERS’ LIABILITY 
ACT. 





(a) Constitutionality of Agt—In the 
recent case of Watson v. St. Louis, etc., 
Ry. Co., in the Circuit Court of the United 
States for the Eastern Division of the 
Eastern District of Arkansas, it was held 
that, the Federal Employers’ Liability Act 
of April 22, 1908, was constitutional. The 
act of that name of 1906 had previously 
been held unconstitutional upon the ground 
that matters of intrastate were so blended 
with those of interstate that they were in- 
separable, and as congress could not legis- 
late upon the former, the act as to the lat- 
ter must fail.1 But the majority of the 
court took occasion to say that congress 
had power to enact a statute of the char- 


(1) Employers’ Liability Case, 207 U. S. 463, 
28 Sup. Ct. 141, 52 L. Ed. 297. 
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acter of that of 1906, so far.as employees 
engaged in interstate commerce were con- 
cerned, and in a subsequent case said of the 
former case: “In that case the court sus- 
tained the authority of congress, under its 
powers to regulate commerce, to prescribe 
the rule of liability as between interstate 
carriers and its employees in such inter- 
state commerce in case of personal injuries 
while actually engaged in such commerce.’”? 

It may therefore be regarded that the 
validity of this act of 1908 is settled. 

(b) To What Railroads Applicable.— 
The act applies to all common carriers by 
railroad within the Territories, the District 
of Columbia, the Panama Zone, “or other 
possessions of the United States.” It also 
applies to “every common carrier by rail- 
road while engaged in commerce between 
any of the several states or territories, or 
between any of the states and territories, 
or between the District of Columbia and 
any of the states or territories, or between 
the District of Columbia, or any of the 
states or territories and any foreign nation 
or nations.” In this respect the act is very 
carefully worded to overcome the defect in 
the overturned act of 1906. 

(c) To What Employees Applicable. — 
To any employee of any of these railroads 
suffering injury while he is employed by it 
“in such commerce,” or, in case of his 
death, to his or her personal representa- 


tives for the benefit of certain persons the 


carrier is liable in damages, “for such in- 
jury or death resulting in whole or in part 
from the negligence of any of the officers, 
agents or employees of such carriers, or by 
reason of any defect or insufficiency due to 
its negligence, in its cars, engine, appliance, 
machinery, track, road-bed, works, boats, 
wharves, or other equipment.” 


(2) Adair v. United States, 208 U. S. 161, 28 
Sup. Ct. 277, 52 L. Ed. 436. 

After this article was sent to press the case 
of Hoxie v. New York, etc., R. Co., 73 Atl. 
754, was published. In that case the Supreme 
Court of Connecticut decided that a state court 
had no jurisdiction to try a case under this 
statute, and then proceed, contrary to all pre- 
cedent, to examine the entire act and hold al- 
most every fine in it unconstitutional. The 
chances are that this decision will not carry 
much weight outside of that state. 





It is readily seen that important ques- 
tions at once arise concerning the question 
of interstate commerce. When is a train 
of cars an interstate train? And when is 
it an intrastate train? Must every car in 
the entire train be an interstate car, or may 
some of them be. intrastate cars without 
the employee thereon losing his right of 
action under this statute? Suppose a train 
starts from Kansas City and every car in 
and every piece of merchandise upon it is 
billed for and bound for St. Louis, and not 
destined to be carried beyond the latter city, 
and on the way a car door is opened and a 
box of goods destined and marked for East 
St. Louis thrust into it—does that change 
the character of the train from an intrastate 
train to an interstate train? 


These are very important questions; for 
if the last one be answered in the affirma- 
tive then there is scarcely a train in the 
country that is not either an _ interstate 
freight or passenger train and the railroad 
company hauling it engaged in commerce 
between the states. 


No court, as I know of, has answered 
these questions by a direct adjudication. 
But in a way the question was answered 
long before this statute was enacted in the 
case of the Daniel Ball.* In that case the 
Daniel Ball was engaged in carrying goods 
down Grand River, in Michigan, destined 
and marked for other states than Michigan ; 
and also “in receiving and _ transporting 
goods up this river brought within the 
state from without its limits.” The boat 
itself did not proceed beyond the bound- 
aries of that state. The contention was 
that inasmuch as her agency in the trans- 
portation was entirely within the limits of 
the state, and she did not run in connection 
with, or in continuation of, any line of ves- 
sels transporting goods destined for other 
states, or goods brought she was entirely 
engaged in domestic commerce. But it was 
said that “this conclusion does not follow. 
So far as she was employed in transporting 
goods destined for other states, or goods 


(3) 10 Wall. 557, 19 L. Ed. 999, reversing 
Brown Admr. Case 193; Fed. Cas. No. 3564. 
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brought from without the limits of Michi- 
gan and destined to places within that state, 
she was engaged in commerce between the 
states, and however limited that commerce 
may have been, she was, so far as it went, 
subject to the legislation of congress. She 
was employed as an instrument of that com- 
merce, for whenever a commodity has be- 
gun to move as an article of trade from one 
state to another commerce in that commod- 
ity between the states has commenced. The 
fact that several different and independent 
agencies were employed in transporting the 
commodity, some acting through two or 
more states, does in no respect affect the 
chatacter of the transaction. Tio the ex- 
tent to which such agency acts in that 
transportation, it is subject to the regula- 
tion of congress.” 


_To some extent these questions have 
been answered in decisions: on the safety 
appliance act. That act requires all cars 
used or engaged in interstate commerce to 
be equipped with automatic couplers. Ex- 
press packages were started from Omaha 
to a station in Colorado, where it was un- 
loaded upon a platform, across which it 
was carried to a car on a narrow gauge 
railroad, and then carried by the latter rail- 
road to its destination in Colorado. The 
narrow gauge railroad lines lay wholly 
within the state of Colorado, but it was 
held that in the transportation of these ar- 
ticles the narrow gauged road was engag- 
ed in interstate commerce, and must equip 
its cars with automatic couplers to escape 
the penalty inflicted by the federal statute.* 


In the passage of this act of 1908 through 
congress this question was called up and 
discussed: and it seems to have been the 


(4) United States v. Colorado, ete., Ry. Co., 
157 Fed. 321. This case has been generally fol- 
lowed, while the case of United States v. Ged- 
des, 131 Fed. 452, 65 C. C. A. 320, on similar 
facts, deciding that a narrow gauged road was 
not engaged in interstate commerce and not H- 
able to the federal statute has not been follow- 
ed. The cases now go so far as to hold that an 
intrastate car hauled in an interstate train 
must be equipped in accordance with the fed- 
eral statute; but that is in order to carry out 
the spirit of the act—to protect employees of 
interstate trains in effecting the coupling of 
interstate cars. 





opinion of a number of senators that a 
single package of interstate commerce put 
on intrastate trains would convert the en- 
tire train into an interstate train; and 
therefore give an employee of that train 
injured, while so engaged, by the negli- 
gence of the railroad company, a cause of 
action under the statute.® 


(c) Interurban and Street Railway Com- 
mon Carriers.—There is no doubt about an 
electric interurban railway carrier running 
from one state to another being a common 
carrier by railroad engaged in interstate 
commerce, and the same may be said of 
street railways. Instances of street railways 
running from one state to another are those 
between St. Louis and East St. Louis, be- 
tween Cincinnati and Covington; between 
Louisville and Jeffersonville and’ New Al- 
bany ; between the District of Columbia and 
Alexandria, Virginia; and at Niagara Falls. 

(d) The Employee Injured.—The stat- 
ute provides that “every common carrier 
by railroad while engaged in commerce be- 
tween any of the several states” “shall be 
liable in damages to any person suffering 
injury while he is employed by such car- 
rier in such commerce.” To recover dam- 
ages the employee must be injured “while 
he is employed by such carrier in” interstate 
commerce or commerce in the territories. 
The word “while” is significant; for .the 
employee must be engaged in interstate 
commerce, or in commerce in the territories, 
in order to enable him to recover under the 
statute. If he be an employee of a railroad 
company, and while not engaged in inter- 
state commerce he is injured he cannot re- 
cover. All trainmen while actually handling 
an interstate train are so engaged. Per- 
haps telegraph operators engaged in tele- 
graphing train orders for interstate trains 
are such employees. But the statute cannot 
be construed so broad as to embrace all 
employees of an interstate commerce rail- 
road, such as engine wipers, car repairers, 
section hands, bridge builders, carpenters 
employed in constructing railroad buildings 


(5) 60 Cong. Record, ist Sess., p. 4542. 
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or cars.°@ And it would be a strained con- 
struction to include within its ‘provisions 
yardmen engaged in making up a train to 
be hauled in interstate commerce; al- 
though the trainmen of such train would 
be, especially so in taking on and getting off 
cars at intermediate stations. Of course, the 
railroad company, at the moment of the 
injury, must be, in the particular instance, 
engaged in interstate commerce. 

If an interstate employee be injured 
through the negligence of an intrastate 
employee, he nevertheless has his cause of 
action under the statute, for the question 
of fellow servant is eliminated by the stat- 
ute. 

(e) Fellow Servant.—The doctrine of 
fellow servant as first announced in Eng- 
land in 1837,° in South Carolina in 1838," 
in Massachusetts in 1842,° and in Pennsyl- 
vania in 1854, is entirely effaced by this 
act, and it is no longer a defense that the in- 
jury was occasioned by the negligence of a 
servant who was a fellow servant with the 
injured servant. There is no question of the 
power of congress to enact a statute of 
this kind if it may legislate with reference 
to servants of a railroad while they are 
engaged in interstate commerce. Numer- 
ous statutes have been enacted by states 
modifying, and in part effacing the doctrine 
of fellow servants in negligent injuries ; 
and these have been uniformly held consti- 
tutional. In adopting this provision of the 
statute congress has followed in the wake 
of the law as administered in France, Ger- 
many, Austria, Belgium, Holland, Mexico, 
Quebec, and lastly England in the recent 
legislation of 1880."° 


(5a) The writer cannot agree with the con- 
clusion. of Mr. Robert L. McWilliams in his very 
thoughtful article in the Central Law Journal of 
September 3, 1909, pages 166-169, that this stat- 
ute applies to a track repairer. The deduction 
made from the Debs Case, 158 U. S. 565, is a non 
sequitur. 

(6). Priestly v. Fowler, 3 M. & W. 1. 

(7) MeMurray v. So. Car. R. R., 1 McMullen, 
385, 36 Am. Dec. 268. 

(8) Farwell v. Boston, etc., R. Co., 4 Met. 4, 
38 Am. Dec. 339. 

(9) Ryan v. Cumberland Valley R. R. Co., 
23 Pa. St. 384. 

(10) 438 and 44 Vict. 42. See Roberts’ Duty 
and Liability of Employer, p. 248. 





It may be remarked that employers of 
men in those countries have not felt it 
necessary for their protection to have the 
rule of fellow servant in negligent liabilities 
enforced ; nor are employees in those coun- 
tries any more subjected to the negligence 
of their fellows than in America or in 
England before the rule of fellow servant 
was abolished. Enlightened jurisprudence 
does not find it necessary in the intercourse 
of employer and employee to protect the 
former, or to protect the latter from the 
negligent act of his fellow, by denying a 
right of recovery when the injury is in- 
flicted by the negligent act of a fellow ser- 
vant in order to make the fellow servant 
more careful of those employed with him 
than he would be if he knew the injured 
servant could not recover if injured by his 
fellow’s negligent act. 

(f) Contributory Negligence—Measure 
of Damages—The most notable provision 
in this statute is the one concerning con- 
tributory negligence and the measure of 
damages. It introduces what is commonly 
known as “comparative negligence.” It 
is a general rule of the law of negligence 
“that if the plaintiff’s negligence contrib- 
uted to the injury, so that, if he had not 
been negligent, he would have received no. 
injury from the defendant’s negligence— 
the plaintiff’s negligence being proximately 
a cause of the injury—he is without re- 
dress, unless the defendant’s act was a 
wilful trespass, or amounted to an inten- 
tional wrong, and in such case the com- 
parative degree of negligence of the parties 
will not be considered.’"* But in 1858 the 
Supreme Court of Illinois modified this 
rule and declared “that in this, as in 
all like cases, the degree of negligence must 
be measured and considered, and when it 
shall appear that the plaintiff’s negligence 
is comparatively slight, and that of the 
defendant gross, lie shall not be deprived 





(11) State v. Lauer, 55 N. J. L. 205, 26 Atl. 
180, 20 L. R. A. 61. In this case it is said that 
“a court of law cannot undertake to apportion 
the damages arising from an injury caused by 
the co-operating negligence of both parties, or 
to determine the comparative negligence of 
each.” 
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of his action.’”2*? This rule was somewhat 
extended in that state “to: include cases 
where the negligence of the plaintiff had 
contributed in some degree to the injury 
complained of,’ “upon the principle that, 
although a party may have himself been 
guilty of negligence, it does not authorize 
another to recklessly and wantonly destroy 
his property or commit a personal in- 
jury.”** 

In Georgia also prevails what is termed 
“comparative negligence,” first introduced 
by decisions of the supreme court, and 
then incorporated in the code of that state. 
That code provides, with reference to the 
liability of a railroad company, that “If the 
complainant and the agent of the company 
are both at fault, the former may recover, 
but the damage shall be diminished by the 
jury in proportion to the amount of default 
attributable to him.’’** Another section of 
that code provides that “If the plaintiff, by 
ordinary care, could have avoided the con- 
sequences to himself caused by the defend- 
ant’s negligence, he is not entitled to re- 
cover. But in other cases the defendant is 
not relieved, although the plaintiff may in 
some way have contributed to the injury 
sustained.”**> The last of these sections 
permit a recovery, although the plaintiff’s 
negligence “may in some way have con- 
tributed to the injury,” and the first not 
only allows a recovery under such a condi- 
tion, but provides that the jury “shall di- 
minish” the damages “in proportion to the 
amount of default attributable to the” 
plaintiff. 


The federal. statute rather closely ap- 
proaches the provisions of the Georgia 
statute, more so than the rule adopted by 
the Supreme Court of Illinois, whence the 
name of “comparative negligence” had its 


(12) Galena, ete. R. Co. v. Jacobs, 20 Ill. 
478. The court relied upon Raisin v.. Mitchell, 
Carr & Payne, 252, and Lynch v. Nurdin, 4 Eng. 
Cc. L. 422. 

(13) Chicago, etc., R. Co. v. Van Potter, 64 Ill. 
510; Chicago, etce., R. Co. v. Gretzner, 46 Ill. 75; 
Rockford, etc., R. Co. v. Coultaz, 67 Ill. 398; 
Chicago, etc., R. Co. v. Johnson, 103 Ill. 512. 


(14) Georgia code, 1895, sec. 2322. 
(15) Georgia code, 1855, sec. 3830. 





origin. ©The Federal statute provides 
“That in all actions hereafter brought 
against any such common carrier by. rail 
road under or by virtue of any of the pro- 
visions of this act to recover for damages 
for personal injuries to an employee, or 
where such injuries have resulted in his 
death, the fact that the employee may have 
been guilty of contributory negligence shall 
not bar a recovery, but the damage shall 
be diminished by the jury in proportion to 
the amount of negligence attributable to 
such employee.” 


Under the provisions of this statute con- 
tributory negligence, where an employee 
engaged in the interstate commerce of his 
railroad company employer is injured by 
his employer in the line of his duty, is no 
longer a complete defense, but it is a de- 
fense pro tanto as to the amount of his re- 
covery.. The plaintiff’s negligence must be 
compared with that of the defendant; and 
if both are equally guilty he recovers one- 
half damages; if his negligence is twice as 
great as that of the defendant, then he re- 
covers one-third damages. This compari- 
son. the jury must make. The negligence 
of one party must be compared with that 
of the other, and not with an imaginary 
standard of rectitude for the plaintiff.’* 


Under the federal statute the jury must 
be instructed to compare the negligence of 
the plaintiff with that of the defendant, in 
determining the amount of his recovery, 
and to refuse to so instruct is error.** 


The rule provided in the federal statute 
to ascertain the measure of recovery more 
nearly approaches the rule of our adnattalty 


(16) “The doctrine of comparative negligence 
is founded upon comparison of the negligence 
of the plaintiffs with that of the defendants. 
This element of comparison is of the very @a- 
sence of the rule. It must not only appear that 
the negligence of the plaintiff is slight and that 
of the defendant gross, but also that they are 
so when compared with each other.” This 
was the Illinois rule. Moody v. Peterson, 11 
Ill. App. 180; Chicago y. Stearns, 105 Ill. 554; 
Chicago, etc., R. Co. v. Dillon, 17 Ill. App. 355; 
Union, etc., R. Co. v. Kolleher, 12 Ill. App. 400. 


(17) Chicago, ete. R. Co. v. Harwood, 90 
Ill. 425; Illinois Cent. R. Co. v. Hammer, 72 
Ill. 351; Union, ete., R. Co. v. Monaghan, 13 IIL 
App. 148; Christian v. Erwin, 22 lIl. App. 534. 
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courts than it does that of the Georgia 
code. In the common law court the de- 
fendant must pay all the damages or none. 
If there has been, on the part of the plain- 
tiff, such carelessness or want of skill as the 
common law would esteem to be contribu- 
tory negligence, they can recover nothing. 
By the rule of the admiralty court, where 
there has been such contributory negligence, 
or, in other words, where both have been in 
fault, the entire damages resulting from 
the collision must be equally divided be- 
tween the parties.** The rule of the ad- 
miralty courts has been highly commend- 
ed,’® and it has been extended to personal 
injuries to seamen aboard a ship. The 
rule extends to cases of gross negligence,** 
and while it would seem from some expres- 
sions used in the opinions that the damages 
are divided equally between the plaintiff 
and defendant, that. the plaintiff recovers 
only one half his damage—yet a recovery 
of less than one-half has been decreed.?* 


(g) Contributory Negligence When In- 
jury Occasioned by Violation of a Statute.— 
The proviso to section three of the federal 
statute is very broad. It is as follows: “No 
employee who may be injured or killed 
shall be held to have been guilty of con- 
tributory negligence in any case where the 
violation by such common carrier of any 
statute enacted for the safety of employees 
contributed to the injury or death of such 
employee.” 


According to the provision of the statute 
if the injury or death was occasioned, or 


(18) Atlee v. Packet Co., 
Ed. 619; reversing 2 Dill. 
10341. 

(19) The Marianna Flora, 11 Wheat. 1, 6 L. 
Ed. 405; affirming 3 Macon, 116; Fed. Cas. No. 
9080. “The moiety rule in collision was 
adopted for the better distribution of justice 
among mutual wrongdoers.” The Alabama, 92 
U. S. 695, 23 L. Ed. 763; reversing 11 Blatchf 
482; Fed. Cas. No. 123; The Catherine, 17 How. 
170, 15 L. Ed. 233; The Max Morris, 24 Fed. 
860; affirmed 137 U. S. 1, 11 Sup. Ct. 29, 35 L. 
Ed. 586; The Scandinavia, 156 Fed. 403. 

(20) Olson v. Flavel, 34 Fed. 477; The Max 
Morris, supra. 

(21) The Pegasus, 19 Fed.46; The Maria Mar- 
tin, 12 Wall. 31, 20 L. Ed. 251; affirming 2 Biss 
41; Fed. Cas. No. 9079. 

(22) The Mary Ida, 20 Fed. 741. 


21 Wall. 389, 22 L. 
479; Fed. Cas. No. 





even contributed to—perhaps, directly con- 
tributed to—by a violation of a statute, 
then the fact that the plaintiff was guilty of 
contributory negligence is not to be con- 
sidered in awarding him damages. In other 
words, he recovers the same amount of 
damage as if he had not been guilty of 
negligence contributing to the injury. This 
is certainly quite a drastic provision; but, 
no doubt, it was inserted to compel railroad 
companies to comply with statutes requir- 
ing certain precautions to be taken for the 
safety of their employees—a penalty, as it 
were, inflicted for a failure to comply with 
the provisions of such statutes. 


(h) Assumption of Risk.—A provision 
in the federal statute relates to the assump- 
tion of risks by the employee. In any ac- 
tion brought under the statute the “em- 
ployee shall not be held to have assumed 


the risks of his employment in any case 


. where the violation by such common car- 


rier of any statute enacted for the safety 
of employees contributed to the injury or 
death of such employee.” The “statute” 
here referred to is a statute of the United 
States, and not a statute of a state or an 
ordinance of a municipality. To construe 
the word “‘statute” to mean a state statute 
would render this federal statute of uneven 
effect throughout the United States, and 
perhaps also render it obnoxious to the 
Fifth Amendment of the Federal Constitu- 
tion; and possibly extend the statute to 
instances not falling within the scope of 
interstate commerce. This fact, however, 
does not prevent a state statute supple- 
menting the federal statute, by allowing a 
recovery where otherwise there would be 
none. As, for instance, where an engine 
driver fails to give a signal at a highway 
crossing, as a statute requires, whereby a 
collision with a team of horses and a wagon 
occurs, resulting in the derailment of a car 
or the train and an injury to a trainman. 
In such an instance the state statute may 
give a right to recover, where none before 
existed, and the injured trainman may 
avail himself of its provisions. 


(i) Death by Wrongful Act—In case of 
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the death of an employee his personal rep- 
resentative may recover damages “for the 
benefit of the surviving widow or husband 
and children of such employee; and, if 
none, then of such employee’s parents ; and, 
if none, then of the next of kin dependent 
upon such employee * * * _ result- 
ing in whole or in part from the negligence 
of any of the officers, agents, or employees 
of’ common carriers by railroad engaged 
in interstate commerce. 


- The statute on this point goes no further 
than this. The right of action is given to 
the administrators of the deceased—the 
general administrator of the deceased.?* 
The amount recovered is not a part of 
the general estate; and cannot be used to 
pay the deceased’s indebtedness.** The 
federal statute does not provide how the 
damages received shall be distributed 
among the members of a particular class. 
Thus if there be a “surviving widow” “and 
children of such employee,” what portion 
of the damages shall she receive, and what 
portion shall they? Shall she receive more 
than any one child, or an amount equal to 
one child? 


This is a question, of course, that does 
not concern the defendant railroad com- 
pany. When it has paid the amount recov- 
ered to the administrator it has no more 
interest in the question, and the matter 
of distribution is one between the widow 
and children. In the case of surviving par- 
ents, there would be an equal division be- 
tween them; and so of “next of kin de- 
pendent upon such employee.” As between 
the widow and children there can not even 
be a federal: question raised; that is a 
question for the state courts; and perhaps 


| 


the result will be a distribution according | 


to the state statute giving a cause of action 
in case an injury resulting in death where 


Osborn, 36 Ind. 
R. Co. 


(23) Cleveland, ete., R. Co. v. 
App. 34, 73 N. E. 285; Lake Erie, etc., 


v. Charmen, 161 Ind. 95. 67 N. E. 623. 


(24) Gottlieb v. North Jersey St. Ry. Co., 72 
N. J. L. 480, 63 Atl. 339; Cleveland, etc., R. Co. 
v. Osgood, 36 Ind. App. 34, 77 N. E. 285; In re 
Williams Est., 130 Iowa, 553, 107 N. W. 608; 
Western R. Co. v. Russell, 144 Ala. 142, 39 So. 
311. 





a widow and the children of the deceased 
are beneficiaries. If there be no such stat- 
ute, then the ordinary laws of inheritance 
will probably apply. If the state statute 
should give all the damages to the widow 
and none to the children, then a direct con- 
flict between it and the federal statute would 


‘arise, and what the result would be no one 


with any degree of certainty can predict.®* 

(j) Exclusive Characteristic of Federal 
Statute—Does an injured servant of a 
common carrier by railroad while engaged 
in interstate commerce still have a right of 
action at common law against such carrier? 
or a right of action given him by a state 
statute? or must he bring his action under 
this federal statute? 

These are serious questions. If he still 
has a remedy at common law, or under a 
state statute, then much confusion will no 
doubt arise. And if he elects to bring his 
action at common law or under a state stat- 
ute and proceeds to a judgment, then no 
doubt he is barred from bringing another 
under this federal statute, even though he 
has failed when he might have recovered 
under the latter statute. 

In one state at least the widow of the 
deceased is given a cause of action where 
her deceased husband has died from inju- 
ries negligently inflicted by another ; and no 
right of action is given his personal repre- 
sentative. Can she bring an action, and 
also the deceased’s personal representative ? 
And if both sue, and recover judgments, 
can she share in the proceeds of the judg- 
ment recovered by the administrator? Or 
if the latter first recover a judgment, is 
her cause of action barred thereby ? 

There is only one way out of a dilemma 
like this—and no doubt others will arise— 
except to hold that such an employee and 
his personal representative must bring his 
cause of action under the federal statute; 
and that that statute is of such an exclusive 
character as to excludevall other causes of 


(25) Possibly a federal question might then 
arise as to whether the state statute, being in 
conflict with the provision of the federal stat- 
ute, was constitutional. 
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action. This course followed, and these 
several difficulties will be avoided, and the 
better line of reasoning leads to this con- 
clusion, 

(k) Jurisdiction of Cause of Action.—If 
the amount in controversy exceeds two thou- 
sand dollars, the injured person or his per- 
sonal representative may bring his cause 
of action in the federal court of the district 
where process can be served on the defend- 
ant carrier ; for, as the action is based upon 
a federal statute, the federal courts have 
jurisdiction of it. But there is no doubt 
but what the state courts have also jurisdic- 
tion of such a cause of action. This state- 
ment is supported by those cases brought 
in state courts to recover damages for in- 
juries to railroad employees occasioned by 
neglect to equip cars with automatic coup- 
lers in accordance with the provisions of 
the Federal Safety Appliance Act.?* If the 
action be brought in a state court there is 
no question but that it may be removed 
into a federal court, for the same reason 
that such court has original jurisdiction, 
regardless of the question of citizenship. 
But if the amount involved is less than two 
thousand dollars in amount, then the fed- 
eral circuit court is wholly without juris- 
diction. 

(1) Pleading—To recover under the 
federal statute, such facts must be pleaded 
as shows a cause of action thereunder. If 
the facts pleaded show a cause of action at 
common law, or under a state statute, and 
the proof shows facts entitling the plaintiff 
to recover under the federal statute, then 
there is a fatal variance, if the statute is 
of the exclusive character discussed under 
section j; if it is not of an exclusive char- 
acter then the case can proceed to a conclu- 
sion under the pleadings as drafted. To 


(26) See Schlemmer v. Buffalo, etc., Ry. Co., 
205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 205; re- 
versing 207 Pa. St. 198, 56 Atl. 417; Southern 
Pac. R. Co. v. Allen (Tex. Civ. App.), 106 S. W. 
441; Chicago, ete., Ry. Co. v. State (Ark.), 111 
S. W. 456; Cleveland, ete., Ry. Co. v. Curtis, 
134 Ill. App. 565; Nichols v. Chesapeake, etc., 
Ry. Co., 32 Ky., L. Ed. 270, 105 S. W. 481; Mo- 
bile, ete., R. Co. v. Bromberg, 141 Ala. 258, 37 
So. 395; Kansas City, etc., R. Co. v. Flippo, 138 
Ala. 487, 35 So. 457. 





bring the case under the statute a very few 
simple allegations is all that is necessary, 
to the effect that the defendant was, at the 
time of the injury, a common carrier by 
railroad engaged in carrying commerce 
from one state to another, or into a terri- 
tory, or in a territory of the United States, 
and that the plaintiff was there and then 
employed by the defendant in assisting in 
such transportation when injured. Of 
course he need not aver he was free from 
fault, for he is entitled to recover whether 
he was or not. 

(m) Burdens—The plaintiff has the 
burden to show that the injuries were oc- 
casioned by the defendant’s negligence and 
the extent of his injuries, besides proving 
facts to show that his case comes under the 
provisions of the statute. If the action be 
in the federal court he is not called upon 
to show himself free from contributory 
negligence, for contributory negligence is 
there a defense, as it is in many states. In 
those states where formerly the plaintiff 
must show himself free from fault contrib- 
uting to the injury, there is little doubt that 
this rule is no longer applicable; for when 
the plaintiff has shown the negligence of 
the defendant, his injury therefrom and the 
extent of his injuries, then the burden is 
unquestionably upon the defendant to show 
the plaintiff's contributory negligence, in 
order to reduce his damage to be recov- 
ered; for the plaintiff is not bound to show 
the extent of his contributory negligence 
and thereby reduce the amount of the dam- 
ages he would otherwise be entitled to re- 
cover. To require him to show the extent 
or amount of his contributory negligence 
would be to assume he was guilty of such 
negligence, and require him to prove a fact 
he is not required to allege, for we have’ 
seen in the preceding section he need not 
allege he was free from fault. 


(n) Directing the Verdict—lIf{ the in- 
jury be shown as the result of the defend- 
ant’s negligence, then, of course, the court 
cannot direct a verdict because of the plain- 
tiff’s contributory negligence, although it 
may, if the facts show the case does not fall 
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within the provisions of the statute, provided 
the statute be of the exclusive character dis- 
cussed in section j. Of course, the court 
cannot give any opinion on the relative 
amount of the plaintiff’s and defendant’s 
negligence, any more than it can on the 
amount of the verdict. 


(0) Release of Damages.—The statute 
declares void “any contract, rule, regula- 
tion, or device whatsoever, the purpose or 
intent of which shall be to enable any com- 
mon catrier to exempt itself from liability 
created” by it. While the statute forbids 
all contracts of release, it does not prevent 
an agreement that if the employee receives 
benefits from a relief association he thereby 
releases his employer; or if he brings an ac- 
tion against his employer he thereby waives 
his right to receive benefits from the asso- 
ciation to which he has contributed. Such 
a contract gives the employee a choice: if 
he receives relief money from the voluntary 
association, he releases his employer; and 
if he brings suit against his employer he 
releases the relief department.?’ “But even 
in case of injury through the company’s 
negligence there is no waiver of any right 
of action that the person injured may there- 
after be entitled to. It is not the signing of 
the contract, but the acceptance of benefits 
after the accident that constitutes the re- 
lease. The injured party, therefore, is not 
stipulating for the future, but settling for 
the past; he is not agreeing to exempt the 
company from liability for negligence, but 
accepting compensation for injury already 
caused thereby.’’** If the railroad company 


(27) Pittsburg, ete, R. Co. v. Moore, 152 
Ind. 345, 53 N. E. 290, 44 L. R. A. 638; Pitts- 
burg, ete., R. Co. v. Hosea, 152 Ind. 412, 53 N. 
E. 419, overruling Pittsburg, etc, R. Co. v. 
Montgomery, 152 Ind. 1, 45 N. E. 582. 


(28) Johnson v. Philadelphia, etc. R. Co., 
163 Pa. St. 127, 29 Atl. 854; Pringle v. 
Pennsylvania R. Co., 164 Pa. St. 529, 30 Atl. 
492, 44 Am. Rep. 628; Shover v. Pennsylvania 
Co., 71 Fed. 931; Pittsburg, etc., R. Co. v. Cox, 
55 Ohio St. 497, 45 N. E. 641, 35 L. R. A. 507; 
Donald v Chicago, ete. R. Co., 93 Iowa, 289, 
61 N. W. 971, 33 L. R. A. 492; Fuller v. Balti- 
more, etce., Assn., 67 Md. 433, 10 Atl. 237; Chi- 
cago, ete., R. Co. v. Curtis, 51 Neb. 442, 71 N. 
W. 42; Chicago, etc., R. Co. v. Miller 22 C. C. A. 
264; Eckman yv. Chicago, etc., R. Co., 169 Ill. 312, 
48 N. E. 496, 38 L. R. A. 750; Johnson v. Rail- 
way Co., 55 S. C. 152, 32 S. E. 2, 44 L. R. A. 645; 





goes into the hands of a receiver, the con- 
tract remains in force and applies to the em- 
ployee if he be injured while in the employ 
of the receiver.?® 

(p) Receipt of Relief Money.—This 
federal statute gives the defendant carrier 
the right to set off “any sum it has con- 
tributed or paid to any insurance, relief 
benefit, or indemnity, that may have been 
paid to the injured employee, or the person 
entitled thereto, on account of the injury or 
death for which said action was brought.” 
This is a defense which the defendant must 
set up by a proper pleading, After ascer- 
taining the amount the plaintiff is entitled 
to recover, the jury deducts the amount 
therefrom that he has thus received, and 
their verdict must be for the remainder 
thus ascertained. The court cannot make 
the deduction, but the court may require 
the jury to ascertain the amount of the 
plaintiff's damages and the amount thus 
paid him, and ‘then itself make the deduc- 
tion. If the amount paid a relief associa- 
tion has been deducted by the railroad com- 
pany from the employee’s wages, then the 
payment is his own payment, and not that 
of the company, and the amount cannot be 
deducted from the sum he is entitled ta 
recover as damages. Money received at 
“indemnity” does not come from an out- 
side source, but has a connection with the 
defendant carrier. 

(q) Beneficiaries Not Bound by Contract 
of Relcase-—Those who are entitled to re- 
cover damages because of the employee’s 
death are not bound by his contract con- 
cerning a release of damages; because they 
are not parties to it. Such a contract is 
not for their benefit.*° 
Kinney v. Baltimore, etc., Assn., 35 W. Va., 385, 
14S. E. 8, 15 L. R. A. 142; Carnaday v. A. C. L, 
1 N. C. 439, 55 S. E. 836, 8 L. R. A. (N. 8.) 

(29) Baltimore, ete., R. Co. v. Ray, 36 Ind. 
App. 430, 73 N. E. 942. 

(30) Adams v. Northern Pac. R. Co., 95 Fed. 
938; Illinois, ete, R. Co.’ v. Crosby, 69 Ill. 
App. 256; Maney v. Chicago, etc., R. Co., 49 
Ill. App. 105; Strode v. St. Louis Transit Co., 
(Mo.), 87 S. W. 976; Cower v. Ray, 47 C. C. 
A. 452, 108 Fed. 320; Chicago, ete. R. Co. v. 
Wymore, 40 Neb. 645, 58 N. W. 1120; McKeering 


v. Pennsylvania R. Co., 65 N. J. L. 57, 46 Atl. 
715. 
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(r) Common Carriers Defined—Receiver. 
—The statute applies to “every common 
carrier by railroad while engaged in” inter- 
state commerce, and in the territories. The 
statute also provides that ‘““The term ‘com- 
mon carrier’ as used in this act shall include 
the receivers or other persons or corpora- 
tions charged with the duty of the manage- 
ment and operation of the business of a 
common carrier.”** 

(s) Statute of Limitation—The statute 
provides that “No action shall be main- 
tained under this act unless commenced 
within two years from the day the cause of 
action accrued.” The time at which “the 
cause of action accrued” is the turning 
point. So far as the employee is concerned 
there is no difficulty, for his cause of action 
accrued on the day he was injured. But 
when does the action in the administrator 
accrue? Clearly at the death of the injured 
employee, and not until then. His cause of 
action is a new and independent one. Log- 
ically it cannot be barred until two years 
after the death of the employee, and if 
the employee should die from his injuries 
just within the two-year period after his 
injury, then suit may be brought just with- 
in the four-year period after the injury is 
inflicted.** Under no circumstances can 
the action be brought after the two-years’ 
period has run. “This is not strictly a stat- 
ute of limitation. It gives a right of action 
that would not otherwise exist. * * * 
It must be accepted in all respects as the 
statute gives it. Why the action was not 
brought within the time does not appear, 
but any explanation in that respect would 
be unavailing, as there is no saving clause 
as to the time within which the action must 
be begun.’’** If the complaint disclose that 


(31) Section 6. 

(32) That the administrator’s cause of ac- 
tion is a new and independent one. see Dillier 
v. Cleveland, etc., R. Co., 34 Ind. App. 52, 72 N. 
E. 271; Hilliker v. Citizens St. Ry. Co... 152 
Ind. 86, 52 N. E. 607; Pittsburg, etc., Ry. Co. 
v. Hosea, 152 Ind. 412. 53 N. E. 419; All v. 
Barnwell Co.. 29 S. C. 161. 7 S. E. 58. 

(33) Taylor v. Cranberry, etc., Co., 94 N. C. 
525; Best v. Town of Kingston, 106 N. C. 205, 
10 S. E. 997; Hill v. New Haven, 37 Vt. 501; 
Bonnell v. Jewett, 24 Hun. 524; The Harris- 
burgh, 119 U. S. 199, 7 Sup. Ct. 199, 30 L. Ed. 
358, reversing 15 Fed. 610. 





the accident occurred more than two years 
before suit is brought, it is demurrable.* 
The time is not extended by the pendency 
and dismissal of a former action, as al- 
lowed by some codes in ordinary cases.*° 
W. W. THorNTON. 
Indianapolis, Ind. 


(34) Hanna vy. Jeffersonville R. Co., 32 Ind. 
113; Jeffersonville, etce., R. Co. v. Hendricks, 41 
Ind. 48; George v. Chicago, etc., R. Co., 51 Wis. 
603, 8 N. W. 374. 

(35) Rodman v. Missouri Pac. Ry. Co., 65 
Kan. 645, 70 Pac. Rep. 642, 59 L. R. A. 704; Cav- 
anagh v. Ocean, etc., Co., 13 N. Y. Supp. 540, 
9 N. Y. Supp. 198, 11 N. Y. Supp. 547, 12 N. Y. 
Supp. 609; Boyd v. Clark, 8 Fed. 849. 








CARRIERS—SPECIAL DAMAGES FROM 
DELAY. 





STORY LUMBER CO. v. SOUTHERN RY. CO. 





Supreme Court of North Carolina, September 
15, 1909. 





More than nominal damages can be recov- 
ered for breach of a contract of shipment by 
unreasonable delay when the special purpose or 
use of the article shipped is expressly made a 
part of the contract or of the negotiations, or 
where it is of such a character that the parties 
may fairiy be supposed to have contemplated 
such special purpose or present use when mak- 
ing the contract. 


Civil action for damages for unreasonable 
delay in carrying a sawmill edger. The plain- 
tiff purchased in Norfolk, Va., and delivered to 
the defendant for transportation to the plain- 
tiff at Eure, N. C., on March 16, 1907, a saw- 
mill edger. This machine weighed about 1,000 
pounds, and was delivered to and _ carried 
“open” by the defendant. The distance from 
Norfolk, Va., to Eure, N. C., is 47 miles, 19 
miles to Suffolk, and from Suffolk to Eure, via 
Atlantic Coast Line Railroad Company, 28 
miles. There was no continuous line of road 
operated by the defendant from Norfolk to 
Eure. The sawmill edger was delivered by 
the defendant (29 days after delivery for ship- 
ment) to the Atlantic Coast Line Railroad 
Company at Suffolk on April 15, 1907, and was 
delivered the same day at Eure, N. C., to 
plaintiff. The record contains the following 
additional statement: “There was no evidence 
that the Southern Railway Company had any 
information whatever about the nature of the 
machinery, the purposes for which it was in- 
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tended, and any inconvenience or loss that 
would be sustained by the delay, other than 
what was disclosed by the character of the 
machinery itself.” The defendant at the con- 
clusion of the evidence moved to nonsuit the 
plaintiff. Motion denied. Defendant except- 
ed. The defendant requested the court to 
charge the jury as follows: “That there is 
no evidence of such notice, or that it could be 
reasonably presumed by the defendant that 
such consequences would follow.” This re- 
quest was refused, and defendant excepted. The 
court charged the jury that it was for them to 
determine whether the fact that the machinery 
was shipped open by the plaintiff over defend- 
ant’s line and that defendant could inspect the 
same and know for what it was intended, was 
sufficient to put the defendant on notice that 
the damage to the plaintiff’s business alleged 
would occur, or to make them reasonably pre- 
sume that it would. The defendant excepted 
to this charge. There was evidence as to the 
amount of damage sustained by the plaintiff, 
but no exception by the defendant to the 
charge of his honor laying down the rule by 
which the jury should ascertain the plaintiff’s 
damage, if the plaintiff was entitled to special 
damages. The only issue submitted to the 
jury was: “What amount of damage is plaintiff 
entitled to recover, if any, of the defendant, 
the Southern Railway Company?” The answer 
of the jury was: “$210.” From a judgment 
upon the verdict the defendant appealed. 
MANNING, J.: The defendant did not, as 
appears from the record of the trial, contest 
that it had carelessly permitted an unreason- 
able delay in the transportation of the edger, 
nor did it contest the rule laid down by his 
honor for the admeasurement of the plaintiff’s 
damages, if it was entitled to more than nomi- 
nal damages. His honor could not have 
granted the defendant’s motion to nonsuit the 
plaintiff, because the unreasonable delay, the 
breach of the contract of shipment, being un- 
contested by the defendant, the plaintiff was, 
in any view, entitled to recover nominal dam- 
ages. But the defendant’s exceptions do pre- 
sent as the only material point in the appeal 
the question whether there was any evidence 
proper to be submitted to the jury and from 
which they could reasonably find that plaintiff 
had sustained more than nominal damages. 
The facts relied upon by the plaintiff to sus- 
tain its contention are: (1) Its name, indicat- 
ing the character of business engaged in by it. 
(2) The nature of the article shipped, to-wit, 
an edger, a machine used by sawmills, weigh- 
ing about 1,000 pounds, indicating an article 
not of general use but for particular purpose. 
(3) That the machine was shipped unboxed, 





uncovered, and open, and thus observable by 
the defendant. (4) Being a single machine, 
indicating that it was intended to be used in 
conjunction with other machinery. (5) The 
destination, being a section in which lumber 
was manufactured. All of which were under 
defendant’s observation or knoweldge at the 
time the contract of carriage was made. The 
admissions at the trial remove any suggestion 
that there was any express notice to the de 
fendant at the time of making the contract of 
carriage that this machine was “ordered for a 
special purpose or for present use in a given 
way.” 

With the above facts open to the defendant, 
did they impart or could the jury reasonably 
infer that a breach of the contract of shipment 
would occasion an injury to the plaintiff great- 
er than nominal damages? The question was 
very recently presented to this court in Furni- 
ture Co. v. Express Co., 148 N. C. 87, 62 S. E. 
145, and is there fully considered in an able 
opinion by Mr. Justice Hoke. By that decision 
and the decision of this court in other cases it 
is settled that a plaintiff can recover more than 
nominal damages for breach of contract by un- 
reasonable delay in performance. (1) When 
the special purpose or present use in a given 
way is expressly made a part of.the contract 
or enters into the negotiations of the parties; 
(2) or when the article shipped is of such char- 
acter that the parties may be fairly supposed 
to have had in contemplation at the time of 
making the contract the special purpose or 
present use in a given way. lLewark v. Rail- 
road Co., 137 N. C. 383, 49 S. E. 882; Sharpe 
v. Railroad Co., 1380 N. C. 613, 41 S. E. 799; 
Neal v. Hardware Co., 122 N. C. 104, 29 S. E. 
91, 65 Am. St. Rep. 697; Rocky Mount Mills 
v. Railroad Co., 119 N. C. 698, 25 S. E. 854, 56 
Am. St Rep. 682; Foard v. Railroad Co., 53 
N. C. 235, 78 Am. Dec. 277. Guided by these 
cases, we are of the opinion that the evidence 
offered in this case was sufficient to carry the 
case to the jury, and was of such character 
‘that the jury could fairly presume knowledge 
by the defendant that there was a special 
purpose or a present use for the machine, and 


| that a failure by the defendant to perform its 


contract would result in more than nominal 
damages to the plaintiff. This is our conclu- 
sion after a careful consideration of the au- 
thorities, including those cited by the attorneys 
for the defendant in their well-prepared brief. 
We are therefore of the opinion that the ex- 
ceptions taken by the defendant at the trial 
below cannot be sustained. and the judgment 
is affirmed. 

Affirmed. 


WALKER and BROWN, JJ., dissent. 








308 


CENTRAL LAW JOURNAL. 


No. 17 








Carriers—S pecial Damages for Delay in Ship- 
ment Based on the Character of the Articles 
Shipped—tThe principal case carries inference 
mto a basis for special damages to the very ut- 
most verge. Indeed, to us it seems to predicate 
the recovery of such damages upon mere con- 
jecture or suspicion on the part of the carrier, 
that possibly the consignee might be specially 
damaged, under circumstances where failure for 
the carrier to be specifically advised would sup- 
pose gross carelessness on the part of a shipper. 
It is also a very great extension of the case on 
which it relies in 148 N. C. 87. That case showed 
one very pertinent fact, and cne upon which the 
court laid peculiar stress. Thus it was said: 
“And it surely would occur to any and every 
one, that a shaft consisting of a piece of metal 
weighing not less than 650 pounds, which, under 
ordinary circumstances could and would be ship- 
ped with perfect safety and at a much lower 
charge by railway, would not have been sent, in 
this unusual way (by express) and at a much high- 
er price, unless the call was urgent and some un- 
usual result would follow by reason of delay.” 
In the principal case, the shipment was in the 
ordinary way, it was a necessary part of other 

machinery and was beirg transported to a saw 
mill region. If it had even been part of a 
threshing machine, in harvest season, the conclu- 
sion would be doubtful, but where all the year 

was the season for this kind of machinery, the 
thought of the carrier would be a mere conjec- 
ture which it had a right to reject in the ab- 
sence of a presumption that, if there were any 
need of hurry, no prudent man would have 
failed to apprise the carrier. That sort of an 
article could be sent for, in advance, to take the 
place of one that was wearing out, as it is well 
known that all parts of a machine do not wear 
out at the same time and a prudent man antici- 
pates and especially would anticipate about a 
machine of the character of that shipped. This 
case is a long way off from that of Hadley v. 
Baxendale, 9 Exch. 341, for all that shows is: 
“That where the special circumstances are 
known or have been communicated,” etc., special 
damages are recoverable. In Mfg. Co. v. Railway, 
62 Wis. 642, damages were disallowed, the court 
saying: “The defendant certainly had no notice 
of the business in which the plaintiff was engaged. 
* * * * Should we presume, as we have no 
right to do, that the defendant had knowledge 
of plaintiff's business, surely we could not pre- 
sume that this machire was ordered by it for 
immediate use.” This was a machire for mak- 
ing pipe and fitting nipples. In the case of 
Simpson v. Railway, L. B. Div. 1, 75-76, p. 264, 
recovery was considered to rest on a very narrow 
ground where plaintiff was an exhibitor shipping 
from a show at Bedford to a similar show at 
Newcastle, and the goods were consigned with 
directions that they “must be at Newcastle on 
Monday certain.” From the facts of shipment 
from one show-ground to another and a note 
made on the shipment of necessity of arrival by 
a certain day, this‘was considered to make the 
carrier “aware of the circumstances with a view 
to which the plaintiff was contracting.” In 
Seaboard Air Line Railway v. Harris, 121 Ga. 
707, 49 S. E. 703, a traveling salesman, whose 
compensation was based on commissions on or- 
ders, was denied recovery of special damages 
where his trunk of samples was unreasonably 





delayed, because such damages are, among other 
things, not such as the parties contemplated, and 
yet it was as certain as certainty could be that 
some kind of special damage would surely arise. 
The case of Illinois C. R. Co. v. Byrne, 205 
Ill. 9, 68 N. E. 720, shows a delay in getting 
to destination the baggage of a theatrical troupe 
and the court seemed careful to predicate spec- 
ial damage arising from inability to give a per- 
formance which had been billed, on the fact, that 
the agents of the carrier were informed that 
the reason of the shipment was to give the per- 
formance at the time for which it was billed 
and the delay extended beyond that time. In 
the case of Weston v. ~——s 190 Mass. 208, 
76 N. E. 1050, 4 L. R. A. (N. S.) 560, 112 Am. 
St. Rep. 330, the shipment was : of scenery and 
other properties of a theatrical exhibit previous- 
ly advertised at an expense of over $300 a week. 
The court laid down the rule to be that it was 
competent to go behind the shipping receipt and 
order and show knowledge of the circumstances 
under which the shipment was made as affecting 
the question of damages for ron-fulfillment with- 
in a reasonable time. The court said: “Delay in 
the delivery of scenery and the other properties 
of a traveling theatrical company ordinarily means 
no performance by the company. But delay in 
the transportation of the broken shaft of a mill, 
for example, as in Hadley v. Baxendale, supra, 
does not ordinarily mean the mill will stop.” 
There are many cases of theatrical companies 
getting damages based, as the Massachusetts case, 
supra, bases them, on shipper being deprived of 
the earnings contemplated, and they seem to 
stand in a distinct class, and without exceptior 
there is shown in them the fact of the carrier’s 
complete acquaintance with the situation. See 
Foster v. Railroad, 56 Fed. 434; and even in 
those cases the damages are very strictly limited. 
Thus in Yoakum vy. Dunn, 1 Tex. Civ. App. 524, 
21 S. W. 411, the owner of a museum transport- 
ing his goods to a fair at a designated place and 
time, could not recover probable net profits, but 
only for the value of the use of the property. 
In Georgia R. Co. v. Hayden, 71 Ga. 518, 51 Am. 
Rep. 274, the character of the transportation 
(members of a theatrical troupe) was not of it- 
self sufficient to embrace, as recoverable loss, 
the amount of tickets sold for a billed perform- 
ance. Where an actress under engagement 
does not receive her trunk, shipped by express, 
containing her wardrobe and the express company 
was not notified of the importance of having same 
delivered by a certain time. the claim that an 
excessive charge was demanded did not state 2 
case for special damages. Brown v. Weir, 88 
N. Y. Supp. 4709. 

One of the very instructive cases on the sub- 
ject of special damages falling upon a carrier for 
delay is that of Railroad v. Johnson, 116 Tenn. 
624, 94 S. W. 600, and there the principle in 
Hadley v. Baxendale is discussed and many cases 
in Tennessee showing its application and limits. 
Ore of the cases says: “No case holds, in order 
to put this rule in operation, that the party in- 
voking the rule must have said to the other party 
at the moment of making the contract, he would 
claim those damages for a breach, but it may be 
conceded the knowledge must be brought home 
to the party sought to be charged under the 
circumstances ; that he must know that the person 
he contracts with, naturally believes that he ac- 
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cepts the contract with a special condition at- 
tached * * * or, as is said by Mr. Sedgwick, 
‘notice must be more than knowledge on defend- 
ant’s part of the special circumstances. It must 
be of such a nature that the contract was, to 
some extent, based upon the special circum- 
stances.” Thus it was held sufficient to charge 
the carrier that it knew at the time of receipt 
of goods that they were shipped under a penalty 
contract, Railrcad vy. Cabinet Co., 104 Tenn. 
568, 58 S. W. 303. 50 L. R. A. 729. The John- 
son case, supra, summarizes the result of deci- 
sion as follows: “So it may be said that it is 
settled in this state that one who seeks to recover 
special damages for the breach of a contract 
must be prepared to show that such damage was 
within the contemplation of both parties to the 
contract, and that in the absence of notice, the 
party complaining must content himself with 
such damages as in the usual course of things 
flow from the breach of such contract.” In that 
case there was a shipment of a well-boring outfit 
and statement was made to the carrier that “it 
was needed very badly.” This was considered 
too loose and indefinite to apprise the carrier of 
anything. It was also held that the shipment 
of iron piping was not any notice of the exist- 
ence of a contract for boring a well. In Rail- 
road Co. v. Implement Co., 73 Kan. 295, 85 Pac. 
408, 6 L. R. A. (N. S.) 1058, 117 Am. St. Rep. 
468, carrier was held to take notice of the fact, 
that threshing machines, shipped in harvest sea- 
son, and to be put off at various places “in the 
heart of a great wheat country,” have either 
been already sold or are intended for immediate 
sale, and that loss of commission on sale is not 
so remote as to be excluded as an element of 
damage. In Railroad v. Mossberger, 28 Ky. 
Law Rep. 1254, 91 S. W. 1121, a carrier was 
notified that a shipment of meal and hulls was 
to feed consignee’s cattle and his supply of feed 
was exhausted, damages for depreciation in the 
value of the cattle caused thereby was held re- 
coverable. 


A case very like the principal case, in which 
the opposite conclusion was reached, is that of 
Swift River Co. v. Fitchburg, 169 Mass. 326, 47 
N. E. rors, 61 Am. St. Rep. 288, where boilers 
for a mill were shipped and during delay the 
mill was shut down, carrier not being notified of 
the situation. The same is to be said of the 
case of Traywick v. Railroad, 71 S. C. 82, 50 S. 
E. 549, 110 Am. St. Rep. 563, where there was 
failure to deliver a rce huller. The case of 
Railroad v. Bourland (Tex. Sup.), 87 S. W. 173, 
reversed the Court of Civil Appeals, found in 3 
L. R. A. (N. S.), 1111. The latter court held 
carrier liable for damage to cattle for non-deliv- 
ery of cattle feed, notwithstanding notice of the 


peculiar facts was not given when shipment was- 


made, 


We think the cases show, that the Tennessee 
expression of the rule is correct, and that courts 
will not permit a case to go to the jury on the 
question of special damages, where recovery 
would be based on what would be a mere con- 
jecture on the part of a carrier, and that only 
circumstances, which would create in the mind 
of the carrier, a conclusion aimost, if not wholly, 
equal to express notice, will create a basis for the 
claim of special damages. c 





CORRESPONDENCE. 





JURISDICTION OF STATE COURTS OVER 
SUITS UNDER FEDERAL EMPLOYER'S 
LIABILITY ACT. 

Editor Central Law Journal: 


In connection with your recent editorials on 
the question of the jurisdiction of suits under 
the Federal Employer’s Liability Act, I desire 
to call your attention to one or two facts which 
seem fairly decisive of the matter, 


(1) The question of the jurisdiction of state 
courts over cases involving the statute was ex- 
pressly considered at the time of its passage, 
and it seems to have been unanimously the 
opinion that they could properly assume ‘such 
jurisdiction. The debates as reported in the 
Congressional Record seem to settle the matter 
of the intention of congress, notwithstanding 
the recent opinion of the Supreme Court of Con- 
necticut. (60 Cong. Rec. 1st Sess. p. 4548, 4528, 
4537, etc.) 


The question whether the act is penal seems 
also to have been settled by the Supreme Court 
of the United States in the case of Johnson v. 
S. P. R. Co. (196 U. S. 1). The Circuit Court of 
Appeals had held that the Safety Appliance Acts 
were penal in character. (117 Fed. R. 462). On 
appeal to the Supreme Court it was decided 
that “The primary object of the act was to 
promote the public welfare by securing the 
safety of employees and travelers, and it was 
in that aspect remedial, while for violations a 
penalty of one hundred dollars, recoverable in 
a civil action, was provided for, and in that as- 
pect it was penal. But the design to give re- 
lief was more dominant than to inflict punish- 
ment, and the act might well be held to fall 
within the rule applicable to statutes to pre- 
vent fraud upon the revenue and for the col- 
lection of customs, that rule not requiring ab- 
solute strictness of construction.” 


By analogy this statement would seem to be 
applicable to the Employer’s Liability Act. 

It is also noteworthy that several cases un- 
der the Safety Appliance Acts have been brought 


“in the state courts, going from there to the 


Supreme Court of the United States, with no 
question raised as to the right of those state 
courts to try such cases. (e. g. St. Louis, etc., 
R. Co., 210 U. S. 281, Schlemmer y. Buffalo, etc., 
R. Co., 205 U. S. 1). 

Yours truly, 


R. L. McWILLIAMS. 
Spokane, Wash. 








HUMOR OF THE LAW. 





Judge Giles Baker, of a Pennsylvania county, 
was likewise cashier of his home bank. A 
man presented a check one day for payment. 
He was a stranger. His evidence of identifi- 
cation was not satisfactory to the cashier. 

“Why, judge,” said the man, “I’ve known 
you to sentence men to be hanged on no bet- 
ter evidence than this!” 

“Very likely,” replied the judge. “But when 
it comes to letting go of cold cash we have 
to be mighty careful.’—Browning’s Magazine. 
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1. Accident Insurance—Coroner’s Verdict.—A 
verdict of a coroner’s jury that an insured com- 
mitted suicide, if admissible, held prima facie 
evidence of the manner of death in an action to 
recover on hiS mutual benefit certificate.—Mit- 
telstadt v. Modern Woodmen of America, Iowa, 
121 N. W. 803. 

2. Proof of Loss.—Where an accident policy 
required the beneficiary to furnish satisfactory 
proofs of loss, she was only required to fur- 





nish such proofs as ought to be satisfactory to | 


reasonable men acting reasonably.—Traiser v. 
Commercial Travelers’ Eastern Accident Ass’n, 
Mass., 88 N. E. 901. 

3. Aetion—Contract or Tort.—An_ action 
against a common carrier for breach of a con- 
tract of shipment, either by failure to deliver 
or failure to deliver within a reasonable time, 
is ex contractu.—MeNeill v. Atlantic Coast Line 
R. Co., Ala., 49 So. 797. 

4. Adverse Possession—Nature and Requisites. 
—Where a landowner builds a fence knowing 
it is not on the true line between his land and 
that of an adjoining owner, and intending, when 
the true line is established, to conform to it, his 
possession is not adverse as to the land within 
his fence and outside of the ‘true line.—Carroll 
v. Rabberman, IIl., 88 N. E. 995. 

5. Assault and Battery—Nature and Liability. 
—One who by force inflicts on the body of an- 
other the suffering or indignity of actual con- 
tact. however slight, is liable to the other in 
damages.—Luttermann vy. Romey, Iowa, 121 N. 
W. 1040. 

6. Attorney and Client—Employment of As- 
sistant Counsel.—An attorney, employed to 
prosecute a cause, held not authorized to employ 





assistant counsel at the expense of the client.— 
Gilliland v. Brantner, Iowa, 121 N. W. 1047. 

7. Bankruptey—tTitle of Trustee.—A trustee 
in bankruptcy takes his title subject to all the 
liens, equities, and burdens to which it was sub- 
ject in the hands of the bankrupt.—Union Brew- 
ing Co. v. Interstate Bank & Trust Co., IIl., 88 
N. E. 997. 


8. Bills and Notes—Assignment.—Under Rev. 
Codes, Sec. 3515, a holder of a negotiable instru- 
ment claiming only to be an assignee, and not 
an innocent purchaser, held subject to the same 
defenses as his assignor.—Craig v. Palo Alto 
Stock Farm, Idaho, 102 Pac. 393. 

9. Bona Fide Purchasers.—Where a joint 
and several note, purporting to have been 
signed by several persons, came before matur- 
ity into the hands of a bona fide holder, the fact 
that some of the signatures are forged does 
not affect the liability of the signers whose 
signatures are genuine.—First Nat. Bank v 
Shaw, Mich., 121 N. W. 809. 

10. Bankruptey—Concealment of Assets.—4 
corporation may be guilty of concealment of as- 
sets while a bankrupt, in violation of Bankr. 
Act July 1, 1898, ec. 541, Sec. 29b, 30 Stat. 554 
(U. S. Comp. St. 1901, p. 3433).—United States v. 
Young & Holland Co., U. S. C. C., 169 Fed. 110. 


11. Bills and Notes—Consideration.—Maker 
of accommodation note when sued by indorsee 
cannot claim want of consideration from the 
payee for whose benefit the notes were given, 
and who did receive consideration therefor.— 
First Nat. Bank v. Hinton, La., 49 So. 692. 

12. Pleading.—That a person signing a note 
signs as surety held not available under the gen- 
eral issue.—Sherrer v. Enterprise Banking Co., 
Ala., 49 So. 779. 

13. Presentment and Demand.—A letter 
written by an indorser to the indorsee after ma- 
turity of the notes, asking the indorsee to for- 
bear, held not a waiver of presentment and 
demand by the indorsee and notice of non-pay- 
ment, where it did not appear that the indorser 
knew at the time that presentment and demand 
had not been made.—Nevius v. Moore, Mo., 120 
S. W. 43. 

14. Transfer.—The actual transfer of a note 
for value passes the property therein, and an in- 
dorsement is needed only to make the transfer 
formal; and, where the indorsement is omitted 














through mistake or fraud, a good title passes 
in equity.—Union Brewing Co. v. Interstate 
Bank & Trust Co., Ill., 88 N. E. 997. 

15. Brokers—Employment.—A ‘real estate 


broker having a customer desirous of purchas- 
ing property of a particular character need not, 
before entering into negotiations to secure an 
agency from the seller, inform the owner of such 
property of the facts.—Larson v. Thoma, Iowa, 
121 N. W. 1059. 

16. Carriers—Carriage of Goods.—It is not 
necessary that a contract with a carrier for 
shipment of a car load of lumber should be in 
writing.—MeNeill v. Atlantic Coast Line R. Co., 
Ala., 49 So. 797. 

17. Discovered Peril.—To raise the issue 
of discovered peril in an action for the death of 
a person struck by a train, the proof must show 
that the trainmen saw decedent in the position 
of danger, that they recognized his danger, and 
realized that he would remain in that position. 
—Missouri, K. & T. Ry. Co. of Texas v. Sharp, 
Tex., 120 S. W. 263. 
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18. Injury to Live Stock Shipment.—In an 
action for damage to horses shipped on defend- 
ant’s train, claimed to have been caused by its 
negligence in handling the train, by which some 
of the horses were thrown down and injured, 
evidence was improperly admitted to show dam- 
age caused by delay in forwarding the horses. 
—RBarr v. Quincy, O. & K. C. R. Co., Mo., 120 Ss. 
W. 111. 

19. Common Law—Compounding Felony.—At 
common law it was one’s duty to prevent the 
commission of a felony, with force if necessary, 
and the failure to’ do so was a misdemeanor, 
called misprision of felony.—Suell v. Derricott, 
Ala., 49 So. 895. 

20. Constitutional Law—Judicial Powers.—A 
court which is not established by the constitu- 
tion, but one whose functions are purely statu- 
tory, may be given legislative or administra- 
tive, as well as judicial functions——Denny v. 
Des Moines County, Iowa, 121 N. W. 1066. 

21. Contractsa—Failure to Sign Duplicate.— 
Where a contract is executed in duplicate, the 
failure of one of the parties to sign both papers 
does not render the contract unilateral.—Owens 
v. National Hatchet Co., Iowa, 121 N. W. 1076. 

22. ‘Renunciation by One Party.—Where a 
renunciation of a contract by a party is treated 
by the adverse party as a breach, the party can- 
not withdraw his renunciation and offer to per- 
form.—Quarton v. American Law Book Co., Iowa, 
121 N. W. 1009. 

23. What Law Governs.—A contract made 
by a married woman in Mississippi, to be exe- 
cuted in that state, when sued on in Louisiana, 
will be determined by the lex loci contractus.— 
First Nat. Bank of Lumberton v. Hinton, La., 49 
So. 692. . 

24. Cerporations—Action by Stockholders.— 
Where there was a conflict between the inter- 
est and duty of corporate officers, equity held 
warranted in permitting the minority stock- 
holders to sue.—Just v. Idaho Canal & Improve- 
ment Co., Idaho, 102 Pac. 381. 

25. Covenant—Restraint of Competition.—To 
be reasonable a covenant not to practice one’s 
profession in a certain place, held required to be 
of benefit to the covenantee.—Freudenthal v. 
Espey, Colo., 102 Pac. 280. 

26. Criminal Evidence—Physical Evidence. 
—Generally. physical objects constituting a por- 
tion of the transaction may be exhibited in evi- 
dence.—State v. Moore, Kan., 102 Pac. 475. 

27. Criminal Law—Punishment.—Though the 
legislature in fixing punishment for crime has 
very great latitude in classifying the same, 
vet such classification must be natural, and 
not arbitrary.—Ex parte Mallon, Idaho, 102 Pac. 
374. < 

28. Criminal Trial—Instructions.—The trial 
court may recognize monomania, or so-called 
“partial insanity,” as distinguished from “gen- 
eral insanity,” when instructing; but it is not 
imperative that it should do so.—State v. Moore, 
Kan., 102 Pac. 475. 

29. Damages—Duty of Injured Person.—A 
passenger, sustaining an injury at the hands of 
the carrier, must endeavor to make his damage 
as light as possible-—Central of Georgia Ry. 
Co. v. Morgan, Ala., 49 So. 865. 

30. Exemplary.—Exemplary damages may 
be recovered without being specifically claimed 
in the complaint.—Johnson v. Collier, Ala., 49 
So. 761. 

















31.—_—-Personal Injuries.—Ordinarily the tak- 
ing of a trip for the benefit of an injured per- 
son’s health is a means of relief too remote to 
be regarded as an item of damage proximately 
resulting from an accident.—Statler v. George A. 
Ray Mfg. Co., N. Y., 88 N. E. 1063. 

32. Death—Burden of Proving Wrongful 
Death.—In an action for damages under Code 
1896, Sec. 27, for willfully and intentionally 
shooting intestate, the burden is on plaintiff to 
show that the killing was wrongful and to es- 
tablish his case as in other civil actions, after 
which it shifts to defendant to show justifica- 
tion or excuse.—Suell v. Derricott, Ala., 49 So. 
895. 

32. Presumption of Due Care.—The pre- 
sumption that deceased was in the exercise of 
due care, where there is no direct evidence of 
what care he did use when he met his death, is 
a presumption of fact, and it becomes a ques- 
tion for the jury whether that presumption has 
been overcome by other proof in the case.— 
Gray v. Chicago, R. I. & P. R. Co., Iowa, 121 
N. W. 1097. 

34. Divorce—Abandonment.—A wife held re- 
quired to return to her husband’s home, and 
there demand support, before she could sue for 
divorce on the ground of abandonment.—Stay v. 
Stay, Wash., 102 Pac. 420. 


35. Domicile—Wife’s Domicile.—A wife has 
no other domicile than that of her husband.— 
First Nat. Bank v. Hinton, La., 49 So. 692. 


36. Electricity — Maintaining Uninsulated 
Wire.—To maintain an uninsulated wire charged 
with a dangerous current of electricity in a pub- 
lic place and in such proximity to the ground 
that persons passing might come into contact 
with it would be negligence.—Sheffield Co. v. 
Morton, Ala., 49 So. 772. 

37. Embezzlement— Elements of Offense.— 
Fraudulent intent to convert the money or prop- 
erty of another is an essential element of em- 
bezzlement.—White v. International Text-Book 
Co., Iowa, 121 N. W. 1104. 


38. Equity—Right to Equitable Relief.—A 
court of equity will not give equitable relief 
unless complainant concedes corresponding 
equitable rights of defendant; but a court 
cannot deny complainant his right unless 
he will do something to which defendant is not 
justly entitled by the principles of equity.— 
Manternach v. Studt, Ill., 88 N. E. 1000. 

39. Evidence—Declarations as to Pain and 
Suffering.—In an action for personal injuries, 
nonexpert witnesses may testify to declarations 
or expressions of present pain and suffering by 
the person injured.—Mississippi Cent. Ry. Co. 
v. Turnage, Miss., 49 So. 840. 

40. Hearsay.—Where, in an action for the 
negligent death of a miner, one of the contro- 
verted facts is the experience which the de- 
ceased, a minor, had in mining, testimony of a 
witness that he had been told by deceased that 
he worked at another mine is not inadmissible 
as hearsay.—Merriweather v. Sayre Mining & 
Mfg. Co., Ala., 49 So. 916. 

41. Parol Evidence.—Where a contract for 
the sale and purchase of a farm and addi- 
tional land for a lump sum did not fix the price 
at which the farm was included in the total, 
the price fixed for the farm could be estab- 
lished by parol.—Larson v. Thoma, Iowa, 121 
N. W. 1059. 

42. Presumption Against Suicide—In the 
absence of direct proof of the manner of 
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death, the law, where the circumstances leave 
room for doubt, presumes that death was acci- 
dental, or from natural causes.—Van Norman v. 
Modern Brotherhood of America, Iowa, 121 N. 
W. 1080. 

43. Value of Personal Property.—An ex- 
pert witness could base his opinion as to value 
of a ring not in evidence upon a description of 
the ring; the admissibility of his testimony 
resting upon the same basis as an opinion given 
in answer to a hypothetical question incorporat- 
ing a statement of facts.—Sullivan v. Girson, 
Mont., 102 Pac. 320. 

44, Exchanges—Construction of By-Laws.— 
A proceeding to forfeit the membership rights 
of a member of a trade exchange, for a viola- 
tion of the by-laws, is a penal proceeding, and 
the by-laws, like penal statutes, should be 
strictly construed and nothing taken by intend- 
ment or implication for the purpose of working 
a forfeiture.—Albers v. Merchants’ Exch. of St. 
Louis, Mo., 120 S. W. 139. 

45. Executors and Administrators—Assets of 
Estate.—Property of all kinds found in one’s 
possession at his death is presumed to belong 
to his estate.—Probate Court of City of Paw- 
tucket v. Williams, R. I., 73 Atl. 382. 

46. Exemptions—<Action for Damages.—Mal- 
ice may be implied on the part of an officer 
selling exempt property from the fact that he 
sold it when he knew he had no right to do so 
or did so, in disobedience of the statute.— 
Johnson y. Collier, Ala., 49 So. 761. 

47. Fixtures—Abandonment.—A tenant does 
not abandon trade fixtures to the landlord by 
accepting a new lease, containing no mention 
of the fixtures or reservation of the right to 
remove them.—Thomas v. J. W. Gayle & Co., 
Ky., 120 S. W. 290. 

48. Fraud—What Constitutes.—False rep- 
resentations as to the area of the land sold, 
where the true boundaries are pointed out, held 
not actionable deceit.—Mabardy v. McHugh, 
Mass., 88 N. E. 894. 

49. Frauds, Statute Of—Part Performance. 
—Where the purchaser of land paid_ the 
purchase money, went into possession of the 
land under his oral contract of purchase, and 
made permanent and valuable improvements, 
the contract was taken out of the statute of 
frauds.—Lee vy. Foushee, Ark., 120 S. W. 160. 

50. Fraudulent Conveyances—Burden of Proof. 
—In an action to set aside a conveyance as in 
fraud of creditors, the burden of showing that 
after it the grantor retained enough property 
to pay his debts is on the grantee; a prima 
facie showing of fraud having been made.— 
Adams vy. Wingard, Wash., 102 Pac. 426. 

51. Fraudulent Transactions.—A bill by 
judgment creditors of old corporation against 
a new corporation, which had taken a convey- 
ance of all its property to subject such prop- 
erty to the judgment indebtedness, held not 
demurrable for want of equity.—J. I. Kelley Co. 
v. Pollock & Bernheimer, Fla., 49 So. 934. 

52. Garnishment—Property Subject.—Juris- 
diction to fasten choses in action by garnish- 
ment process held to depend on the ability to 
serve the defendant’s debtor within the court’s 
jurisdiction.—Wiener v. American Ins. Co. of 
Boston, Pa., 73 Atl. 443. 

53. Gifts—Delivery to Third Person in Trust. 
—To establish the existence of a trust in a 
third person for the delivery of a gift to the 
donee, the evidence must be clear and explicit, 











and the words relied on as creating the trust 
must be inequivocal.—Trubey v. Pease, IIL, 
88 N. E. 1005. 


54. Inter Vivos.—The intention of a donor 
to make a gift to take effect in praesenti must 
affirmatively appear to support a gift inter 
vivos.—McFerrin v. Templeman, Tex., 120 S. W. 
167. 


55. Inter Vivos.—A donation inter vivos of 
real estate from a father to a daughter may be 
rescinded or modified by mutual consent.—Quirk 
v. Smith, La., 49 So. 728. 


56. Guardian and Ward—Sale of Ward’s 
Property.—The care, maintenance, and educa- 
tion of an infant by his mother do not operate 
to estop him from denying the validity of her 











void sale of his interest in the property.— 
Manternach v. Studt, Ill., 88 N. E. 1000. 
57. Homestead—Lease.—A lease of a home- 


stead is an “alienation” thereof within the con- 
stitution, and is void unless signed by the les- 
sor’s wife.—Mailhot v. Turner, Mich., 121 N. W. 
804. 

58. Rights of Surviving Husband.—The 
homestead interest of a surviving husband is 
not subject to judgment lien.—Richardson v. 
Trubey, Ill, 88 N. E. 1008. . 

59. Injunction—Mandatory Injunction.—A 
mandatory injunction should only be applied 
when legal rights are unlawfully invaded or 
legal duties wantonly neglected.—McCabe v. 
Watt, Pa., 73 Atl. 453. 

60. Judgment—Conclusiveness.—The rule that, 
where a court has power to hear and deter- 
mine a question, the fact that it erred in the 
determination does not render the judgment 
void applies in criminal, as well as in civil, 
cases.—People v. Ham Tong, Cal., 102 Pac. 263. 

61. Correction Before Entry.—Until a de- 
cree was entered on the proper record, it was 
subject to the court’s control, and the success- 
ful party was bound to take notice of any mo- 
tion for its modification, so that it could be set 
aside without service of notice upon him or 
appearance for him.—Smith v. Willcockson, 
Iowa, 121 N. W. 1054. 

62. Validity of. Default Judgment.—To sus- 
tain a default judgment, the declaration must 
show a right to recover.—Penn Mut. Life Ins. 
Co. v. Keeton, Miss., 49 So. 736. 

63. Landlord and Tenant—Leases.—If de- 
fendant signed a lease at the solicitation of the 
landlord’s agents only to facilitate its transfer 
to another, he would not be liable thereon.— 
Johnson v. Hulett, Tex., 120 S. W. 257. 

64. Liability For Nuisance.—A landlord is 
not liable for a nuisance created on the premises 
by the tenant during the tenancy and without 
the consent of the landlord.—Joseph Schlitz 
Brewing Co. v. Shiel, Ind., 88 N. E. 957. 

65. Liability for Rent.—A tenant by the 
month holding over is liable for the whole 
month’s rent, though he has no lease.—Johnson 
v. Hulett, Tex., 120 S. W. 257. 

66. Notice to Quit.—Where a tenant is in 
wrongful possession, notice to quit is not re- 
quired as a condition to the maintenance of 
unlawful detainer.—Johnson y. Miller, Ala., 49 
So. 858. 

67. Libel and Slander—Libel Per Se.—A pub- 
lication charging dishonesty or fraud or imput- 
ing unwillingness to pay a just debt, held libel- 
ous per se.—Ferdon vy. Dickens, Ala., 49 So. 888. 
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68. Publication.—The writing of a letter 
by defendant to plaintiff, and sending the same 
through the mail directed to plaintiff only, is 
not sufficient standing alone to show publica- 
tion.—Penry -y. Dozier, Ala., 49 So. 909. 

69. Words Libelous Per Se.—A charge that 
plaintiff had acted in such a way that defend- 
ant did not care to soil his hands any further 
with him is not libelous per se.—Penry v. 
Dozier, Ala., 49 So. 909. 

70. Life Insurance—Suicide.—A contract of 
insurance held to exempt from liability for in- 
voluntary suicide, though insured was not in- 
sane.—Campbell vy. Order of Washington, Wash., 
102 Pac. 410. 

yi Limitation of Actions—Application as 
Against State.—Unless the statute expressly so 
provides, the statute of limitations does not run 
against the state in relation to property.—Cox 
v. Board of Trustees of University of Alabama, 
Ala., 49 So. 814. 

72. Master and Servant—Assumed Risk.—An 
employee, returning to work under a rock with 
knowledge that it is liable to fall at any time, 
held to do so at his own risk, though the mas- 
ter directed him to return and promised to 
furnish props.—Alteirac vy. West Pratt Coal Co., 
Ala., 49 So. 867. 

73. Assumed Risk.—A master pleading as- 
sumed risk was bound to prove by a preponder- 
ance of the evidence that plaintiff appreciated 
the peril to which he was exposed.—Cinkovitch 
v. Thistle Coal Co., Iowa, 121 N. W. 1036. 

74.—-—-Assumed Risk.—If a servant has knowl- 
edge of the defect or danger, or could have 
known thereof by exercising ordinary care, he 
assumed the risk of resulting injury by volun- 
tarily continuing in the service.—Lake Shore & 
M. S. Ry. Co. v. Johnson, Ind., 88 N. E. 849. 
Assumed Risk.—A master who has em- 
ployed a servant to operate a car on a tempo- 
rary track held not obliged to furnish a reason- 
ably safe place to work.—Mowrey v. Frazier & 
Ry. Co. v. Holman. Ark., 120 S. W. 146. 


76..—Assumed Risk.—A locomotive engineer 
assumes the risk of injury from the absence of 
Switch lights or targets.—St. Louis, I. M. & S. 
Ry. Co. v. Holman, Ark., 120 S. W. 146. 
77.——Contributory Negligence.—Employee, 
who could have avoided injury by timely direc- 
tions to another employee, over whom he had 
authority, held not entitled to recover.—Ryland 
v. Atlantic Coast Line R. Co., Fla., 49 So. 745. 
78. Contributory Negligence.—An employee, 
who did not follow directions, but undertook to 
perform the work in his own way, cannot hold 
the employer liable for injuries sustained.—San- 
ders vy. Natalbany Lumber Co., La., 49 So. 942. 
79. Defective Appliances.—A’ servant does 
not assume the risk of injury from defective ap- 
pliances by-continuing to work in reliance on 
the master’s. promise to repair, though the dang- 

















75. 








er is imminent.—St. Louis, I. M. & S. Ry. Go v.. 


Holman, Ark., 120 S. W. 146. 


80.——Duty to Furnish Safe Appliances.—An 


employer can..ot relieve himself of the duty 
to furnish safe appliances by delegating it to 
another.—Carr y. General Fire Extinguisher Co., 
Pa., 73 Atl. 482. 

81. Duty to Warn Servant.—A master must 
give a minor servant instructions as to the 
dangers of the employment.—Rossey v. Lawrence 
& Hamilton, La., 49 So. 704. 


82.——Fellow Servants.—A foreman may “oe: 








cupy a dual position, and in some of his acts 
may be a mere fellow servant while in others 
he may be a representative of the master.—Casey 
v. Kelly-Atkinson Const. Co., Ill., 88 N. E. 982. 


83. Non-Delegable Duty.—A foreman, in 
furnishing a ladder to a workman and directing 
him to use it, held the representative of his 
employer, and not a fellow servant.—Carr vy. 
General Fire Extinguisher: Co,, Pa., 73 Atl. 432. 


84. Safe Place to Work.—A contractor en- 
gaged in erecting a bridge held not entitled to 
invoke the rule that one engaged in work in 
which the conditions change from time to time 
is not required to furnish a safe place for work. 
—Casey v. Kelly-Atkinson Const. Co., Ill., 88 N. 
E. 982. 


85. Safe Place to Work.—A sawmill owner 
held bound not only to provide its servants with 
a safe place to work, but a safe way of entering 
and leaving the mill.—Jackson vy. Danaher Lum- 
ber Co., Wash., 102 Pac. 416. 

86. Safe Place to Work.—A master must 
furnish his servant with a place in or upon 
which to work reasonably safe and adapted to 
the purpose of the employment; but the pjace 
furnished need not be the safest or the best.— 
Valente vy. American Bridge Co., Del., 73 Atl. 
395. 

87.——Safe Place to Work.—A master must 
promulgate rules for the government and protec- 
tion of his servants in operating his business, 
where the extent of it exceeds the limits of his 
personal supervision.—Valente v. American 
Bridge Co., Del., 73 Atl. 395. . 

88. Negligence.—Shift boss held vice prin- 
cipal as to the duty to keep the shaft in a mine 
free from obstructions.—Leionen y. Oliver Iron 
Mining Co., Minn., 121 N. W. 1107. 

89. Promise to Repair.—It is contributory 
negligence for a servant to continue to work in 
reliance on the master’s promise to repair when 
the danger is obvious and imminent.—St. Louis, 
I. M. & S. Ry. Co. v. Holman, Ark., 120 S. W. 146. 

90. Mechanie’s Liens—Right of Workmen.— 
The use of machines controlled by workmen, 
and rendering their labor on a structure more 
effective than if performed by hand, held not 
to defeat the claim for a lien for labor in the 
operation of the machines.—George H. Sampson 
Co. v. Commonwealth, Mass., 88 N. E. 911. 

91. Municipal Corporations—Duty Toward 
Firemen.—A. municipality in the maintenance 
of its fire department, exercises a governmental 
function, and is therefore not liable for injuries 
to a fireman by its failure to provide safe equip- 
ment and a safe place to work.—Long v. City 
of Birmingham, Ala., 49 So. 881. 

92. Power to Grant Franchises.—Munici- 
palities have only such power to grant franchises 
in public streets as has been delegated to them 
by the legislature; the primary power residing 
in the state.—Village of Phoenix v."Gannon, N. 
Y., 88 N. E. 1066. 

93. Obstructions in Street.—Since a city 
was not entitled to negligently erect a water 
plug in the street so as to endanger traveler 
it could not give a water company such power, 
and the maintenance of the water plug in such 
dangerous position by the city’s acquiescence 
or command would not relieve the company from 
liability for resulting injuries.—Decatur Water- 
works Co. v. Foster, Ala., 49 So. 759. 

94.——Questions for Jury.—Where reasonable 
men might come to different conclusions, the 
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held for the jury.— 
Idaho, 


question of negligence 
Wheeler v. Oregon R. & Navigation Co., 
102 Pac. 347. 


95. Negligence—-Acts in Emergencies.—The 
injured person is not guilty of contributory 
negligence merely because he could have es- 
caped injury had he adopted a safer course in 
the emergency.—Olson y. Erickson, Wash., 102 
Pac. 400. 

96. Concurring Negligence.—A plaintiff, in- 
jured in consequence of the concurring negli- 
gence of defendant and that of a third person, 
or with some other independent concurring or 
succeeding cause, may sue defendant therefor.— 
Krehmeyer vy. St. Louis Transit Co., Mo., 120 S. 
W. 78. 

97. Concurring Negligence.—One may re- 
cover against a defendant for his negligent 
breach of duty, though his negligence concur- 
red with the negligence of a third person, and 
each contributed to the injury.—Schmidt v. St. 
Louis Transit Co., Mo., 120 S. W. 96. 

98. Explosion of Coffee Urn.—A large coffee 
urn for use in a hotel held to be such an ap- 
plianece that the manufacturer and vendor there- 
of could be made liable to third persons for its 
explosion as the direct and natural result of its 














negligent construction.—Statler v. George A. 
Ray Mfg. Co., N. ¥., 88 N. E. 1063. 
99. Presumptions.—It will be presumed 


prima facie that a person suffering death by 
accident was at the time in the exercise of or- 
dinary care.—Kunkel v. Minneapolis, St. P. & 
S. S. M. Ry. Co., N. D., 121 N. W. 880. 
100.———Wanton Negligence.—While contribu- 
tory. negligence is a defense to an action for 
injuries caused by ordinary negligence, it is not 
a defense to an action for injuries caused by 


wanton or willful negligence.—Suell v. Derri- 
eott, Ala., 49 So. 895. 
101. New Trial—Grounds.——-Where a_ party 


has had an opportunity at trial to present his 
cause of action or defense, the case should not 
be reopened and retried unless it conclusively 
appears that an injustice has been done or a 
wrong committed which should he corrected bv 
a retrial—Warren v. Turman, Ky., 120 S. W 
27 5. 

102. Partition—Necessary Parties.—An execu- 
tor or administrator is not a necessary party to 
a bill for partition of real property.—Stollard v. 
Nycum, Ill. 88 N. E. 1003. 

103. Party Walls—Right to Rebuild.—The 
owner of a building supported by a party wall 
held entitled to rebuild the wall after the de- 
struction of his building, provided he gives to 
the adjoining house the same right of support 
that it had before.—Lexington Lodge, No. 24, F. 
& A. M., v. Beall, Miss., 49 So. 833. 

104. Patents—Advertising Card.—An adver- 
tising device made of cardboard is a manufac- 
ture, and patentable as such, if novel and involv- 
ing invention.—Mitchell v. International Tailor- 
ing Co., U. 8. C. C., 8. D. N. Y., 169 Fed. 91. 

105.——Construction.—The remedy for a mis- 
taken limitation in the claims of a patent is by 
a reissue and not by construction.—Dey Time- 





Register Co. v. W. H. Bundy Recording Co., U. 
ac. KM. FF. 160 Fed. Set. 

106. Infringement.—A purchaser in a for- 
eie=n country of an article patented in the 


United States, although from one there author- 
ized to sell it, who brings it into the United 
States and uses it here, is chargeable with in- 
fringement of the Uinited States patent.—Daim- 
ler Mfg. Co. v. Conklin, U. S. C. C. of App., Sec- 
ond Circuit, 169 Fed. 70. 





tion or operation of a machine or other device, 
as distinguished from the machine or device it- 


self, is not patentable.—Denning Wire & Fence 
Co. v. American Steel & Wire Co. of New Jer- 
sey, U. S. C. C. of App., Eighth Circuit, 169 Fed. 
793. 

108. Payment—Place of Payment.—A debt as 





such held to have no situs, but to accompany the 
creditor and be payable everywhere.—Wiener v. 
American Ins. Co. of Boston, Pa., 73 Atl. 443. 
109. Powers—Life Estate With Power of Dis- 
position.—A life estate, coupled with a power of 
disposition, does not enlarge the estate into a 
fee.—Beatson y. Bowers, Ind., 88 N. E. 


; testator’s will 
4 the absence of proof by indisputable evidence of 
‘an agreement not to revoke it.—Messier v. Rain- 





110. Principal and Agent—Acting for Both 
Parties—An agent cannot act for two princi- 
pals, and any contract by which he attempts to 
do so is void for fraud.—Larson v. Thoma, Iowa, 





121 N. W. 1059. 
111. Undisclosed Principal.—An undisclosed 
principal may sue on a contract made by his 


agent.—Battey vy. Lunt, Moss & Co., R. L., 73 Atl. 
353. 


112. Principal and Surety—-Liability of Surety. 
—The liability of a surety to a sub-contractor 
establishing a claim which with the amount 
previously paid by the surety exceeds the penal 
sum of a bond will be determined by ascertain- 
ing the per centum the creditors would be en- 
titled to on an equal distribution.—Common- 
wealth v. City Trust Safe Deposit & Surety Co., 
Pa., 73 Atl. 425. 


113. Liability of Surety.—Where lumber 
was furnished to another on defendant’s prom- 
ise to pay for it, and credit was given. to de- 
fendant. that the Inmber was furnished to the 
other would not affect defendant’s liability for 
the price.—Merchants’ Bank y. Acme Lumber & 
Mfg. Co., Ala., 49 So. 782. 

114. Quieting Title—Right to Relief.—Though 
plaintiff had a clear title to land, he was entitled 
to maintain an action to remove as an apparent 





cloud an invalid deed and mortgage.—Stewart 
v. May, Md., 73 Atl. 460. 
115. Ratlroads—Fires Set by Engines.—A 


railroad company held liable for damages from 
fires communicated by its engines only where 
they result from its negligence.—Southern Ry. 
Co. v. Dickens, Ala., 49 So. 706. 

116. Sales—Conversion.—W here a larger 
amount of grain than is sold is set aside for the 
purchaser, he may sue for its conversion before 
the amount which he purchased has been separ- 
ated.—Farmers’ Nat. Bank of Sheridan v. Coy- 
ner, Ind., 88 N. E. 856. 

117. Machinery.—Where machinery is so 
defective as to be incapable of rendering the 
service contemplated, the obligation held on 
the seller to ascertain the defects and remedy 
them.—Woodward-Wight & Co. v. Engel Land 
& Lumber Co., La., 49 So. 719. 

118. Rescission of Conditional Sale.—On 
breach of a conditional contract of sale, the 
seller may rescind and retake the property or 
retake the property and sue for damages or in- 
sist on payment.—Madison Live Stock Co. v. 
Osler, Mont., 102 Pac. 325. 

119. Trespass—Plea of Liberum Tenementum. 
—Where a defendant in trespass pleads liberum 
tenementum, he thereby admits the possession 
of the plaintiff and the committing of the 
acts complained of.—Lavin v. Dodge, R. I., 73 
Atl. 376. <4 

120. Vendor and Purchaser—Constructive 
Notice.—Reputed ownership in the neighborhood 
of land by parties claiming under a prior unre- 
corded deed held not notice to subsequent 
grantees not living in the neighborhood. —Hop- 
kins vy. O’Brien, Fla., 49 So. 936. 

121. Tender of Performance.—After a party 
to a contract for the sale of land has repudiated 
it, he is not entitled to a tender of performance 
by the other foutrectiog party.—Montgomery 
v. Wise, Mo., 120 S. W. 100. 

122. Waste—Protection of Mere Expectancy. 
—Equity will not enjoin owners of a base fee 
in land from leasing it to be drilled for oil 
and gas, at the suit of those whose only interest 
in the land is a naked possibility of reverter.— 
Dees v. Cheuvronts, Ill., 88 N. E. 1011. 

123. Wills—Agreement Not to. Revoke.—A 
is ambulatory until he dies, in 











ville, R. I., 73 Atl. 378 

124. An interest of a first wife in life poli- 
¢ies of the husband, willed by her to the hus- 
band, who willed all his property to his second 
wife, held to ~ass the same as any other per- 
sonal asset of his estate-——Thompson v. Aetna 
Life Ins. Co., Ala., 49 So. 802. 

125. What Law Governs.—At common law 
the validity of the will to pass title to real es- 
tate depended on the law of the state where the 
land was situated.—Alprine v. Hamer, IIl., 88 N. 
E. 1036. 











